4 
"IA, + 


© 


ON THE 
STUDY or THE LAW; 


BEING 7” 


AN INTRODUCTORY LECTURE, 


READ IN THE PUBLIC SCHOOLS, OCTOBER XXV, 


M. DCC, LVIII, 


By WILLIAM BLACKSTONE, Esa; D. C. . 
BARRISTER AT LAW, 
AND VINERIAN PROFESSOR OF THE LAWS OF ENGLAND IN THE 
" UNIVERSITY QF OX1 ORD. 


* 


PUBLISHED BY DIRECTION OF THE VICE-CHANCELLOR, HRADs 


7 


OF HOUSES, AND PROCTORS, 


3 


THE SECOND EDITION. 


OXON 
PRINTED AT THE'CLARENDON PRESS 
M. DCC. LV1II. / 


DISCOURSE: 


. Aid un Go 


: 7 


p os - - 
* F » * - wh. * 7 : 
_— - £4 4 1 * 
+5 es b 
. = 4 » 
- 0 2 p 
* 


* * 2 
* * 
of * 


ye 


HARVARD COLLEGE LIBRARY 
FROM 
| THE BEQUEST OF 
a * EVERT _ WENDELL 
( 


* 


Imprimatur, 0 
N 65 
THO. RANDOLPH, 


Vice-Can. Oxon. 
OF. 30. 1758. 


DISCOURSE 


STUDY or THE LAW. 


8 


Ma Vice-CHANCELLOR, AND GENTLEMEN OF THE UNIVERSITY, 


£24 


HE general expectation of ſo numerous and reſpectable an 
audience, the novelty, and (I may add) the importance of 
the duty required from this chair, muſt unavoidably be pro- _ 

ductive of great diffidence and apprehenſions in him who has the ho- 
nour to be placed ir it. He muſt be ſenſible how much will depend 
upon his conduct, in the infancy of a ſtudy, which is now firſt adop'- 
ed by public academical authority; which has generally been reputed 
(however unjuſtly) of a dry and unfruitful nature; and of which the 
theoretical, elementary parts have hitherto received a very moderate 
ſhare of cultivation. He cannot but reflect that, if either his plan of 
inſtruction be crude and injudicious, or the execution of it lame and 
ſuperficial, it will caſt a damp upon the farther progreſs of this moſt 

A uſeful 
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uſeful and moſt rational branch of learning ; and may defeat for a time 
the public-ſpirited deſign of our wiſe and munificent benefactor, And 
this he muſt more eſpecially dread, - when he feels by experience how 
unequal his abilities are ( unaſſiſted by preceding examples) to com- 
plete, in the manner he could wiſh, ſo extenſive and arduous a taſk ; 
ſince he freely confeſſes, that his former more private attempts have 
fallen very ſhort of his own ideas of perfection. And yet the 
candour he has already experienced, and this laſt tranſcendent mark 
of regard, his preſent nomination by the free and unanimous ſuffrage 
of a great and learned univerſity, (an honour to be ever remembered 
with the deepeſt and moſt affectionate gratitude) theſe teſtimonies of 
your public judgment muſt entirely ſuperſede his own, and forbid him 
to believe himſelf totally inſufficient for the labour at leaſt of this 


employment. One thing he will venture to hope for, and it certainly 
ſhall be his conſtant aim, by diligence and attention to atone for his 
other defects; eſteeming, that the beſt return, which he can poſſibly 
make for your favourable opinion of his capacity, will be his unwea- 


ried endeavours in ſome little degree to deſerve it. 


Tur ſcience thus committed to his charge, to be cultivated, me- 
thodized, and explained in a courſe of academical lectures, is that of 
the laws and conſtitution of our own country: a ſpecies of know- 
lege, in which the gentlemen of England have been more remarkably 
deficient than thoſe of all Europe beſides. In moſt of the nations on 
the continent, where the civil or imperial law under different modifi- 
cations is cloſely interwoven with the municipal laws of the land, no 
gentleman, or at leaſt no ſcholar, thinks his education is completed, 
till he has attended a courſe or two of lectures, both upon the inſti- 
tutes of Juſtinian and the local conſtitutions of his native ſoil, under 
the very eminent profeflors that abound in their ſeveral univerſities. 
And in the northern parts of our own iſland, where alſo the municipal 
laws are frequently connected with the civil, it is difficult to meet with 

a per- 


Tus STUDY or Tne LAW. 3 


a perſon of liberal education, who is deſtitute of a competent know- 
lege in that ſcience, which is to be the guardian of his natural rights, 
and the rule of his civil conduct. 


Non hare the imperial laws been totally neglected even in the en- 
gliſh nation. A general acquaintance with their deciſions has ever 
been deſervedly conſidered as no ſmall accompliſhment of a gentle- 
man ; and a faſhion has prevailed, eſpecially of late, to tranſport the 
growing hopes of this iſland to foreign univerſities, in Switzerland, 
Germany, and Holland ; which, though infinitely inferior to our own 
in every other conſideration, have been looked upon as better nurſeries 
of the civil, or (which is nearly the ſame) of their own municipal 
law. In the mean time it has been the peculiar lot of our admirable 
ſyſtem of laws, to be neglected, and even unknown, by all but one 
practical profeſſion ; though built upon the ſoundeſt foundations, and 
approved by the experience of ages. 


FAR be it from me to derogate from the ſtudy of the civil law, 
conſidered (apart from any binding authority) as a collection of writ- 
ten reaſon. No man is more thoroughly perſuaded of the general ex- 
cellence of it's rules, and the uſual equity of it's deciſions ; nor is bet- 
ter convinced of it's uſe as well as ornament to the ſcholar, the di- 
vine, the ſtateſman, and even the common lawyer. But we muſt not 
carry our veneration ſo far as to ſacrifice our Alfred and Edward to 
the manes of Theodoſius and Juſtinian : we muſt not prefer the edict 
of the practor, or the reſcript of the roman emperor, to our own 
immemorial cuſtoms, or the ſanctions of an engliſh parliament ; un- 
leſs we can alſo prefer the deſpotic monarchy of Rome and Byzantium, 
for whoſe meridians the former were calculated, to the free conſtitu- 
tion of Britain, which the latter are adapted to perpetuate. 


Wirnour detracting therefore from the real merit which abounds 
in che imperial law, I hope I may have leave to aſſert, that if an en- 
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gliſhman muſt be ignorant of either the one or the other, he had bet» 
ter be a ſtranger to the roman than the engliſh inſtitutions. For I 
think it an undeniable poſition, that a competent knowlege of the laws 
of that ſociety, in which we live, is the proper accompliſhment of 
every gentleman and ſcholar; an highly uſeful, I had almoſt faid eſ- 

; fential, part of liberal and polite education: and in this Lam war- 

ſ ranted by the example of antient Rome; where, as Cicero informs 
us *, the very boys were obliged to learn the twelve tables by heart, 


as a carmen neceſſarium or indiſpenſable leſſon, to imprint on their 
tender minds an early knowlege of the laws and conſtitutions of their 


country. 


Bou r as the long and univerſal neglect of this ſtudy, with us in 
England, ſeems in ſome degree to call in queſtion the truth of this 
evident poſition, it {hall therefore be the buſineſs of this introductory 

lecture, in the firſt place to demonſtrate the utility of ſome general ac- 
quaintance with the municipal law of the land, by pointing out it's 
particular uſes in all conſiderable ſituations of life. Some conjectures 
will then be offered with regard to the cauſes of neglecting this uſeful 
ſtudy: td which will be ſubjoined a few reflections on the peculiar 
propriety of reviving it in our univerſities. 


Ax p, firſt, to demonſtrate the utility of ſome acquaintance with 
the laws of the land, let us only reflect a moment on the ſingular 
| frame and polity of that land, which is governed by tnis ſyſtem of : 
| laws. A land, perhaps the only one in the univerſe, in which politi- 
cal or civil liberty is the very end and ſcope of the conſtitution *. This 
liberty, rightly underſtood, conſiſts in the power of doing whatever 
the laws permit*; which is only to be effected by a general confor- 
mity of all orders and degrees to thoſe equitable rules of action, by 
which the meaneſt individual is protected from the inſults and oppreſ- 


De Legg. II. 23. » 6 Spirit of Laws, b. 11. e. 5. 


* Faculla gin, qued caique facere lilet, niſi quid vi, aut jure probibetur. Inſl. L. 3. r. G 
on 
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ſion of the greateſt. As therefore every ſubject is intereſted in the pre- 
ſervation of the laws, it is incumbent upon every man to be acquaint- 
ed with thoſe at leaſt, with which he is immediately concerned; leſt 
he incur the cenſure, . as well as inconvenience, of living in ſociety 
without knowing the obligations which it lays him under. And thus 
much may ſuffice for perſons of inferior condition, who have neither 
time nor capacity to enlarge their views beyond that contracted ſphere 
in which they are appointed to move. But thoſe, on whom nature 
and fortune have beſtowed more abilities and greater leiſure, cannot 
be ſo eaſily excuſed. Theſe advantages are given them, not for the 
benefit of themſelves only, but alſo of the public : and yet they can- 
not, in any ſcene of life, diſcharge properly their duty either to the 
public or themſelves, without ſome degree of knowlege in the laws. 
To evince this the more clearly, it may not be amiſs to deſcend to a 


few particulars. 


LET us therefore begin with our gentlemen of independent eſtates 
and fortune, the moſt uſeful as well as conſiderable body of men in 
the nation ; whom even to ſuppoſe ignorant in this branch of learning 
is treated by Mr Locke as a ſtrange abſurdity. It is their landed pro- 
perty, with it's long and voluminous train of deſcents and conveyances, 
ſettlements, entails, and incumbrances, that forms the moſt intricate 
and moſt extenſive object of legal knowlege. The thorough compre- 
henſion of theſe, in all their minute diſtinctions, is perhaps too labo- 
rious a taſk for any but a lawyer by profeſſion : yet ſtill the under- 
ſtanding of a few leading principles, relating to eſtates and conveyan- 
cing, may form ſome check and guard upon a gentleman's inferior 
agents, and preſerve him at leaſt from very groſs and notarious impo- 


ſition. 
AGAIN, the policy of all laws has made ſome forms neceſſary in 
the wording of laſt wills and teſtaments, and more with regard to their 


« Education. 5. 187. 
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atteſtation. An ignorance in theſe muſt always be of dangerous con- 
ſequence, to ſuch as by choice or neceſſity compile their own teſtaments, 
without any technical aſſiſtance. Thoſe who have attended the courts 
of juſtice are the beſt witneſſes of the confuſion and diſtreſſes that are 
hereby occaſioned in families ; and of the difficulties that ariſe in diſ- 
cerning the true meaning of the teſtator, or ſometimes in diſcovering 
any meaning at all: ſo that in the end his eſtate may often be veſted 
quire contrary to theſe his enigmatical intentions, becauſe perhaps he 
has omitted one or two formal words, which are neceſſary to aſcertain 
the ſenſe with indiſputable legal preciſion, or has executed his will in 
the preſence of fewer witneſſes than the law requires. 


Bur to proceed from private concerns to thoſe of a more public 
conſideration, All gentlemen of fortune are, in conſequence of their 
property, liable to be called upon to eſtabliſh the rights, to eſtimate 
the injuries, to weigh the accuſations, and ſometimes to diſpoſe of the 
lives of their fellow-ſubje&s, by ſerving upon juries. In this ſitua- 
tion they are frequently to decide, and that upon their oaths, queſ- 
tions of nice importance, in the ſolution of which ſome legal ſkill is | 
requiſite ; eſpecially where the law and the fact, as it often happens, 
are intimately blended together. And the general incapacity, even of 
our beſt juries, to do this with any tolerable propriety has greatly de- 
baſed their authority; and has unavoidably thrown more power into 
the hands of the judges, to direct, control, and even reverſe their 
verdicts, than perhaps the conſtitution intended. 


Bor it is not as a juror only that the engliſh gentleman is called 
upon to determine queſtions of right, and diſtribute juſtice to his 
fellow- ſubjects: it is principally with this order of men that the com- 
miſſion of the peace is filled. And here a very ample field is opened 
for a gentleman to exert his talents, by maintaining good order in his 
_ neighbourhood ; by puniſhing the diſſolute and idle; by protecting 
the peaceable and induſtrious; and, above all, by healing petty diffe- 

rences 
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rences and preventing vexatious proſecutions. But, in order to attain 
theſe deſirable ends, it is neceſſary that the magiſtrate ſhould under- 
ſtand his buſineſs; and have not only the will but the power alſo, (un- 
der which muſt be included the knowlege) of adminiſtring legal and 
effectual juſtice. Elſe, when he has miſtaken his authority, through 
paſſion, through ignorance, or abſurdity, he will be the object of con- 
tempt from his inferiors, and of cenſure from thoſe to whom he is 
accountable for his conduct. 


Ye T further; moſt gentlemen of conſiderable property, at ſome 
period or other in their lives, are ambitious of repreſenting their coun- 
try in parliament : and thoſe, who are ambitious of receiving ſo high 
a truſt, would alfo do well to remember it's nature and importance. 
They are not thus honourably diſtinguiſhed from the reſt of their fel- 
low- ſubjects, merely that they may privilege their perſons, their eſ- 
tates, or their domeſtics ; that they may liſt under party banners; may 
grant or with-hold ſupplies ; may vote with or vote againſt a popular 
or unpopular adminiſtration ; but upon conſiderations far more inte- 
reſting and important. They are the guardians of the engliſh conſti- 
tution ; the makers, repealers, and interpreters of the engliſh laws; 
delegated to watch, to check, and to avert every dangerous innovation, 
to propoſe, to adopt, and to cheriſh any ſolid and well-weighed im- 
provement ; bound by every tie of nature, of honour, and of religion, 
to tranſmit that conſtitution and thoſe laws to their poſterity, amended 
if poflible, at leaſt without any derogation. And how unbecoming 
muſt it appear in a member of the legiſlature to vote for a new law, 
who is utterly ignorant of the old ! what kind of interpretation can he 
be enabled to give, who is a ſtranger to the text upon which he com- 
ments ! | 


INDEED it is really amazing, that there ſhould be no other ſtate 
of life, no other occupation, art, or ſcience, in which ſome method of 
inſtruc- 
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inſtruction is not looked upon as requiſite, except only the ſcience of 
legiſlation, the nobleſt and moſt difficult of any. Apprenticeſhips are 
held neceſſary to almoſt every art, commercial or mechanical : a long 
courſe of reading and ſtudy muſt form the divine, the phyſician, and 
the practical profeſſor of the laws: but every man of ſuperior fortune 
thinks himſelf born a legiſlator. Yet Tully was of a different opinion: 
« It is neceſſary, ſays he *, for a ſenator to be thoroughly acquainted 
te with the conſtitution ; and this, he declares, is a knowlege of the 
cc moſt extenſive nature; a matter of ſcience, of diligence, of reflexion, 
« without which no ſenator can poſſibly be fit for his office.” 


Tur miſchiefs that have ariſen to the public from inconſiderate 
alterations in our laws, are too obvigus to be called in queſtion; and 
how far they have been owing to the defective education of bur ſena- 
tors, is a point well worthy the public attention. The common law of 
England has fared like other venerable edifices of antiquity, which raſh 
and unexperienced workmen have ventured to new dreſs and refine, 
with all the rage of modern improvement. Hence frequently it's ſym- 
metry has been deſtroyed, it's proportions diſtorted, and it's majeſtic 
ſimplicity exchanged for ſpecious embelliſhments and fantaſtic novelties. 
For, to fay the truth, almoſt all the perplexed queſtions, almoſt all 
the niceties, intricacies, and delays (which have ſometimes diſgraced 
the engliſh, as well as other, courts of juſtice) owe their original not 
to the common law itſelf, but to innovations that have been made in 
it by acts of parliament ; * overladen (as lord Coke expreſſes it) with 
« proviſoes and additions, and many times on a ſudden penned or cor- 
te rected by men of none or very little judgment in law.” This great 
and well-experienced judge declares that in all his time he never knew 
two queſtions made upon rights merely depending upon the common 
law ; and warmly laments the confuſion introduced by ill-judging and 


* De Leg. III. 18. Ef /enatori necefſarium noſe rempublicam ; idque late patet:— genus 
loc one ſcientiae, diligentiac, memoriae ef; fine quo paratu efſt ſenator nulle patio poteſt. 
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unlearned legiſlators. *« But if, he ſubjoins, acts of parliament were 
« after the old faſhion penned, by ſuch only as perfectly knew what 
the common law was before the making of any act of parliament 
te concerning that matter, as alſo how far forth former ſtatutes had 
ce provided remedy for former miſchiefs and defects diſcovered by ex- 
s perience ; then ſhould very few queſtions in law ariſe, and the learn- 
ed ſhould not ſo often and ſo much perplex their heads to make 
te atonement and peace, by conſtruction of law, between inſenſible and 
« difagreeing words, ſentences, and proviſoes, as they now do.” And 
if this inconvenience was ſo heavily felt in the reign of queen Eliza- 
beth, you may judge how the evil is increaſed in later times, when 
the ſtatute book is ſwelled to ten times a larger bulk; unleſs it ſhould 
be found, that the penners of our modern ſtatutes have proportionably 
better informed themſelves in the knowlege of the common law. 


Wu Arx is ſaid of our gentlemen. in general, and the propriety of 
their application to the ſtudy of the laws of their country, will hold 
equally ſtrong or ſtill ſtronger with regard to the nobility of this 
realm, except only in the article of ſerving upon juries. But, inſtead 
of this, they have ſeveral peculiar provinces of far greater conſequence 
and concern; being not only by birth hereditary counſellors of the 
crown, and judges upon their honour of the lives of their brother- 
peers, but alſo arbiters of the property of all their fellow-ſubjcs, 
and that in the laſt reſort. In this their judicial capacity they are bound 
to decide the niceſt and moſt critical points of law; to examine and 
correct ſuch errors as have eſcaped the moſt experienced ſages of the 
profeſſion, the lord keeper and the judges of the courts at Weſtmin- 
ſter. Their ſentence is final, deciſive, irrevocable: no appeal, no 
correction, not even a review can be had: and to their determination, 
whatever it be, the inferior courts of juſtice muſt conform; rwiſe 
the rule of property would no longer be uniform and ſteady. 


B SHOULD 


10 A DISCOURSE on 


SHOULD a judge in the moſt ſubordinate juriſdiction be deficient in 
the knowlege of the law, it would reflect infinite oontempt upon him- 
ſelf and diſgrace upon thoſe who employ him. And yet the conſe- 
quence of his ignorance is comparatively very trifling and ſmall : his 
judgment may be examined, and his errors rectified by other courts. 
But how much more ſerious and affecting is the caſe of a fuperior 
judge, if without any ſkill in the laws he will boldly venture to de- 
cide a queſtion, upon which the welfare and ſubſiſtence of whole fa- 
milies may depend! where the chance of his judging right, or wrong, 
is barely equal; and where, if he chances to judge wrong, he does an 
injury of the moſt alarming nature, an injury amore e 
dreſs ! | \ 


Yer, vaſt as this truſt is, it can no where be ſo properly repoſed as 
in the noble hands where our excellent conſtitution has placed it: 
and therefore placed it, becauſe, from the independence of their for- 
tune and the dignity of their ſtation, they are preſumed to employ that 
leiſure which is the conſequence of both, in attaining a more exten- 
five knowlege of the laws than perſons of inferior rank : and becauſe 
the founders of our polity relicd upon that delicacy of ſentiment, fo pe- 
culiar to noble birth; which, as on the one hand it will prevent eithey 
intereſt or affection from interfering in queſtions of right, ſo on the 
other it will bind a peer in honour, an obligation which the law ef- 
teems equal to another's oath, to be maſter of thoſe points you which 
it is his birthright to decide. 


| Tux roman pandects will furniſh us with a piece of hiſtory not 
1 unapplicable to our preſent purpoſe. Servius Sulpicius, a gentleman 
1 of the patrician order, and a celebrated orator, had occaſion to take 
the opinion of Quintus Mutius Scaevola, the oracle of the roman law; 
but for want of being converſant in that ſcience, could not ſo much 


i as underſtand even the technical terms, which his counſcl was obliged 
DP. to 
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to make uſe of. Upon which Mutius Scaevola could not forbear to 
upbraid him with this memorable reproof *, that it was a ſhame for 
« a patrician, a nobleman, and an orator to be ignorant of the law under 
« which he lived.” Which reproach made ſo deep an impreſſion on 
Sulpicius, that he immediately applied himſelf to the ſtudy of the law; 
wherein he arrived to that proficiency, that he left behind him about 
a hundred and fourſcore volumes of his own compiling upon the 
ſubject; and became, in the opinion of Cicero, a much more com- 
plete lawyer than even Mutius Scaevola himſelf. 


> 


I wovrD not be thought to recommend to our engliſh nobility and 
gentry to become as great lawyers as Sulpicius; though he, together 
with this character, ſuſtained likewiſe that of an excellent orator, a firm 
patriot, and a wiſe indefatigable ſenator ; but the inference which ariſes 
from the ſtory is this, that ignorance of the laws of the land hath 
ever been eſteemed diſhonourable, in thoſe who are entruſted by their 
country to maintain, to adminiſter, and to amend them. | 


Bur ſurely there is little occaſion to enforce this argument any far- 
ther to perſons of rank and diſtinction, if we of this place may be al- 
lowed to form a general judgment from thoſe who are under ous 
inſpection: happy, that while we lay down the rule, we can alſo pro- 
duce the example. You will therefore permit your profeſſor to 
indulge both a public and private ſatisfaction by bearing this open teſ- 
timony, that in the very infancy of theſe ſtudies among us, they were 
favoured with the moſt diligent attendance, and purſued with the moſt 
unwearied application, by thoſe of the nobleſt birth and moſt ample 
patrimony : ſome of whom are ſtill the ornaments of this ſeat of learn- 
ing ; and others at a greater diſtance continue doing honour to it's in- 
ſtitutions, by comparing our polity and laws with thoſe of other king- 


© Ff. I. 2.2. $. 43. Twrpe N patricio, & nobifi, & canſat oranti, far in fur ter/aretur 
ignorare. U Brut. 41. 
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doms abroad, or exertin g their ſenatorial abilities 1 in the tt .of the 


Nation at home. 


Non will ſome degree of legal knowlege be found in the leaſt ſu- 
perfluous to perſons of inferior rank; eſpecially thoſe of the learned 
profeſſions. The clergy in particular, befides the common obligations 
they are under in proportion to their rank and fortune, have alſo abun- 
dant reaſon, conſidered merely as clergymen, to be acquainted with 
many branches of the law, which are almoſt peculiar and appropriated 
to themſelves alone. Such are the laws relating to advowſons, inſtitu- 
tions, and inductions; to ſimony, and ſimoniacal contracts; to uni- 
formity, reſidence, and pluralities; to tithes and other eccleſiaſtical 
dues; to marriages ( more eſpecially. of late). and to a variety of other 
ſubjects, which are conſigned to the care of their order by the provi- 
ſions of particular ſtatutes. To underſtand theſe aright, to diſcern what 
is warranted or enjoined, and what is forbidden by law, demands 
a ſort of legal apprehenſion ; which is no otherwiſe to be acquired 
than by uſe and a familiar acquaintance with legal writers. 


Fon the gentlemen of the faculty of phyſic, I muſt frankly own 
that I ſce no ſpecial reaſon, why they in particular ſhould apply them- 
ſelves to the ſtudy of the law ; unleſs in common with other gentle- 
men, and to complete the charatter of general and extenſive know- 
lege; a character which their profeſſion, beyond others, has remark- 
ably deſerved. They will give me leave however to ſuggeſt, and that 
not ludicrouſly, that it might frequently be of uſe to families upon 
ſudden emergencies, if the phyſician were acquainted with the doc- 
trine of laſt wills and teſtaments, at leaſt ſo far as relates to the formal 
part of their execution. 


Bur thoſe 3 who intend to profeſs the civil and eccleſiaſ- 
tical laws in the ſpiritual and maritime courts of this kingdom, are of 
all men (next to common lawyers) the moſt indiſpenſably obliged to 

_ apply 
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apply themſelves ſeriouſly to the ſtudy of our municipal laws. For 
the civil and canon laws, conſidered with reſpect to any intrinſic obli- 
gation, have no force or authority in this kingdom ; they are no more 
binding in England than our laws are binding at Rome. But as far as 
theſe foreign laws, on account of ſome peculiar propriety, have in 
fome particular caſes, and in ſome particular courts, been introduced 
and allowed by our laws, ſo far they oblige, and no farther ; their au- 
thority being wholly founded upon that permiſſion and adoption. In 
which we are not fingular in our notions; for even in Holland, where 
the imperial law is much cultivated and it's deciſions pretty generally 
followed; we are informed by Van Leeuwen, that * it receives it's 
* force from cuſtom and the conſent of the people, either tacitly or 
* expreſly given: for otherwiſe, he adds, we ſhould no more be 
bound by the law, than by that of the Almains, the Franks, the 
« Saxons, the Goths, the Vandals, and other of the antient nations.” 
Wherefore in all points in which the different ſyſtems depart from 
each other, the law of the land takes place of the law of Rome, whe- 
ther antient or modern, imperial or pontifical. And in thoſe of our 
engliſh courts wherein a reception has been allowed to the civil and. 
canon laws, if either they exceed the bounds of that reception, by ex- 
tending themſelves to other matters, than are permitted to them ; or if 
ſuch courts proceed according to the deciſions of thoſe laws, in caſes. 
wherein it is controlled by the law of the land, the common law. in 
either inſtance both may, and frequently does, prohibit and annul their 
proceedings *: and it will not be a ſufficient excuſe for them to tell tl & 
king's courts at Weſtminſter, that their practice is warranted by the 
laws of Juſtinian or Gregory, or is conformable to the decrees of the 
Rota or imperial chamber. For which reaſon it becomes highly ne- 
ceſſary for every civilian and canoniſt that would act with ſafety as a 
judge, or with prudence and reputation as an advocate, to know in 
what caſes and how far the engliſh laws have given ſanction to the: 


i Dedicatio corporis juris civilis. Edit 1663. * Hatr's Hiſt. C. L. c. 2. Sir 
in Fletam, 5 Rep. Caudrey's Caſe, Cox on Artic. Cler, 2 Inſt. 599. 
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roman; in what points the latter are rejected; and where they + are 
both ſo intermixed and blended together, as to form certain ſupple- 
mental parts of the common law of England, diſtinguiſhed by the ti- 
tles of the king's maritime, the king's military, and the king's eccle- 
ſiaſtical law. The propriety of which enquiry the univerſity of Ox- 
ford has for more than a century ſo thoroughly ſeen, that in her ſta- 
tates! ſhe appoints, that one of the three queſtions to be annually diſ- 
cuſſed at the act by the juriſt-inceptors ſhall relate to the common law 
ſubjoining this reaſon, ©* quia juris civilis ſudigſos decet haud imperitos 
« efſe juris municipalis, & differentias exteri patritque juris notas habere.” 
And the univerſity of Cambridge, in her ſtatutes “, has declared her- 
ſelf to the ſame effect. 


Fk oN the 0 
common law, the inference were extremely caſy, with regard to the 

propriety of the preſent inſtitution, in a place to which gentlemen of 
all ranks and degrees reſort, as the fountain of all uſeful knowlege. 
But how it has come to paſs that a deſign of this ſort has never be- 
fore taken place in the univerſity, and the reaſon why the ſtudy of our 
laws has in general fallen into diſuſe, I ſhall previouſly proceed to en- 


quire. 


81R John Forteſcue, in his panegyric on the laws of England, 
( which was written in the reign of Henry the ſixth) puts * a very 
obvious queſtion in the mouth of the young prince, whom he is ex- 
horting to apply himſelf to that branch of learning; „why the laws 
« of England, being ſo good, ſo fruitful, and ſo commodious, are not 
« taught in the univerſities, as the civil and canon laws are?” In an- 
{wer to which he gives“ what ſeems, with due deference be it ſpoken, 
a very jejune and unſatisfactory reaſon ; being in ſhort, that © as the 
proceedings at common law were in his time carried on in three dif- 
« ferent tongues, the engliſh, the latin, and the french, that ſcience 


Tit. VII. Sc. 2. 4. 2. » CowELiti Inftit, Jur. Anglican, in Proemio, * c. 47. 
0. & . 
cc muſt 
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te muſt be neceſſarily taught in thoſe three ſeveral languages; but that 
te in the univerſities all ſciences were taught in the latin tongue only; 
« and therefore he concludes, that they could not be conveniently 
« taught ar ſtudied in our univerſities.” But without attempting to 
examine ſeriouſly the validity of this reaſon, (the very ſhadow of which 
by the wiſdom of your late conſtitutions is entirely taken away) we 
perhaps may find out a better, or at leaſt a more plauſible account, 
why the ſtudy of the municipal laws has been baniſhed from theſe ſeats 
of ſcience, than what the learned chancellor thought it prudent to give 


to his royal pupil. 


Fur antient collection of unwritten maxims and cuſtoms, which 
is called the common law, however compounded or from whatever 
fountains derived, had ſubſiſted immemorially in this kingdom; and, 
though ſomewhat altered and impaired by the violence of the times, 
had in great meafure weathered the rude ſhock of the norman conqueſt, 
This had endeared it to the people in general, as well becauſe it's 
deciſions were univerſally known, as becauſe it was found to be excel- 
lently adapted to the genius of the engliſh nation. In the knowlege 
of this law conſiſted great part of the learning of thoſe dark ages; it 
was then taught, ſays Mr Selden “, in the monaſteries, in tbe univer- 
fittes, and in the families of the principal nobility. The clergy in par- 
ticular, as they then engroſſed almoſt every other branch of learning, 
ſo (like their predeceſſors the britiſh druids *) they were peculiarly re- 
markable for their proficiency in the ſtudy of the law, Nullus clericus 
niſi caufidicus, is the character given of them ſoon after the conqueſt by 
William of Malmfbury*. The judges therefore were uſually created our 
of the ſacred order*, as was likewiſe the caſe among the normans :; 
and all the inferior offices were ſupplied by the lower clergy, which 
has occafioned their ſuccefſors to be denominated clerks to this day. 


In Fletam. 7.7. 4 Caxsar de bello gal. 6. 12. De peſt. reg l. 4. 
* DucvaLls Orig. jurid. c. 8. t Les juges ſort [ages perſonnes & autentigques, —— 
freame les archer'e/ques, eveſqres, its charge des eghiſer cathrarculy, & les autres perſonnes qui 
cont cignitet in /aintte eg/ile ; ler albex, ler pricurs conventralx, & ltr geavernears des g, Ee. 
Grand Couſtumier, ch. g. 


Bor 
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Bur the common law of England, being not committed to wri- 
ting, but only handed down by tradition, uſe and experience, was 
not ſo heartily reliſhed by the foreign clergy ; who came over hither 
in ſhoals during the reign of the conqueror and his two ſons, and were 

utter ſtrangers to our conſtitution as well as our language. And an 
accident, which ſoon after happened, had nearly completed it's ruin. 
A copy of Juſtinian's pandects, being newly * diſcovered at Amalfi, ſoon 
brought the civil law into vogue all over the weſt of Europe, where 
before it was quite laid aſide” and in a manner forgotten; though 
ſome traces of it's authority remained in Italy * and the eaſtern pro- 
vinces of the empire”. This now became in a particular manner the 
favourite of the popiſh clergy, who borrowed the method and many 
of the maxims of their canon, law from this original. The ſtudy of 
it was introduced 'into ſeveral univerſities abroad, particularly that of 
Bologna; where exerciſes were performed, lectures read, and degrees 
_ conferred in this faculty, as in other branches of ſcience: and many 
nations on the continent, juſt then beginning to recover from the con- 
vulſions conſequent upon the overthrow of the roman empire, and ſet- 
tling by degrees into peaceable forms of government, adopted the civil 
law, (being the beſt written ſyſtem then extant) as the baſis of their 
ſcveral conſtitutions ; blending and interweaving it among their own 
feodal cuſtoms, in ſome places with a more > expe; in others a more 


confined authority *. 


Nox was it long before the prevailing mode of the times reached 
England. For Theobald, a norman abbot, being elected to the ſee of 
Canterbury *, and extremely addicted to this new ſtudy, brought over 
with him in his retinue many learned proficients therein ; and among 
the reſt Roger ſirnamed Vacarius, whom he placed in the univerſity 
of Oxford®, to teach it to the people of this country, But it did not 
meet with the ſame eaſy reception in England, where a mild and ra- 


u Circ. A.D.1130. LL. Wiſigoth. 11.1.9. * Capitular. Hludov. Pii, IV.102. 
Y SELDEN in Fletam. 5. 5. * Dowar's treatiſe of laws. c. 13. $.9. Epiſtol. Inno- 
cexT. IV. in M. Paris. ad A. D. 1254. A. D. 1138. d GERVAS. DoroBERN. 


Act. Pontif, Cantuar. col. 1665. DTS 7 : 
tional 


THE STUDY or THE LAW. 17 


tional ſyſtem of laws had been long eſtabliſhed, as it did upon the 
continent; and, though the monkiſh clergy (devoted to the will of 
a foreign primate) received it with eagerneſs and zeal, yet the laity 
who were more intereſted to preſerve the old conſtitution, and had al- 
ready ſeverely felt the effect of many norman innovations, continued 
wedded to the uſe of the common law. King Stephen immediately 
publiſhed a proclamation , forbidding the ſtudy of the laws, then 
newly imported from Italy; which was treated by the monks © as a 
piece of impiety, and, though it might prevent the introduction of the 
civil law proceſs into our courts of juſtice, yet did not hinder the 
clergy from reading and teaching it in their own ſchools and monaſteries. 


FRoM this time the nation ſeems to have been divided into two par- 
ties; the biſhops and clergy, many of them foreigners, who applied 
themſelves wholly to the ſtudy of the civil and canon laws, which now 
came to be inſeparably interwoven with each other; and the nobility 
and laity, who adhered with equal pertinacity to the old comman law : 
both of them reciprocally jealous of what they were unacquainted 
with, and neither of them perhaps allowing the oppoſite ſyſtem that 
real merit which is abundantly to be found in each. This appears on 
the one hand from the ſpleen with which the monaſtic writers * ſpeak 
of our municipal laws upon all occaſions ; and, on the other, from the 
firm temper which the nobility ſhewed at the famous parliament of 
| Merton; when the prelates endeavoured to procure an act, to declare 
all baſtards legitimate in caſe the parents intermarried at any time af- 
terwards ; alledging this only reaſon, becauſe holy church (that is, the 
canon law) declared ſuch children legitimate: but“ all the earls and 
« barons (ſays the parliament roll ©) with one voice anſwered, that 
« they would not change the laws of England, which have hitherto 
e been uſed and approved.” And we find the ſame jealouſy prevailing 


* Roc. Bacos. citat. per Sues, Fletam. 7.6. in Forteſc. c. 33. & 8 Rep. Pref. 

« Joan. SarisBURIENS. Pol, crat. 8. 22. lou, ibid. 5.16, PoLYpor, Vee-+ 
cit. Hiſt, l. g. Stat. Merton. 20 Hen. 2. e. 9. Er omnes comites & barones una 
voce reſponderunt, quod nolunt lges Argliut nature, quae bucyſque ufitatae ſunt & approbatae. 
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above a century afterwards , when the nobility declared with a kind 
of prophetic ſpirit, © that the realm of England hath never been unto 
« this hour, neither by the conſent of our lord the king and the lords 
« of parliament ſhall it ever be, ruled or governed by the civil law *.” 
And of this temper between the "_— and laity many more inſtances 
might be given. | 


WuiLE things were in this ſituation, the clergy, finding it impoſſi- 
ble to root out the municipal law, began to withdraw themſelves by 
degrees from the temporal courts; and to that end, very carly in the 
reign of king Henry the third, epiſcopal conſtitutions were publiſhed, 
forbidding all eccleſiaſtics to appear as advocates in foro ſaeculari; nor 
did they long continue to act as judges there, not caring to take the 
oath of office which was then found neceſſary to be adminiſtred, that 


they ſhould in all things determine according to the law and cuſtom 
of this realm“; though they ſtill kept poſſeſſion of the high office of 


chancellor, an office then of little juridical power ; and afterwards, as 
it's buſineſs increaſed by degrees, they modelled the proceſs of the court 


at their own diſcretion. 


BuT wherever they retired, and wherever their authority extended, 


they carried with them the ſame zeal to introduce the rules of the 


civil, in excluſion of the municipal law. This appears in a particular 
manner from the ſpiritual courts of all denominations, from the chan- 
cellor's courts in both our univerſities, and from the high court of 
chancery beforementioned ; in all of which the proceedings are to this 
day in a courſe much conformed to the civil law : for which no tole- 
rable reaſon can be aſſigned, unleſs that theſe courts were all under 
the immediate direction of the popith eccleſiaſtics, among whom it 
was a point of religion to exclude the municipal law ; pope Innocent 
the fourth having! forbidden the very reading of it by the clergy, be- 
cauſe it's deciſions were not founded on the imperial conſtitutions, but 
2 11 Ric. 2, Sers. Jan. Anglor. I. 2. $. 43. in Forteſc. c. 33. | SPELMAN. 


Concil. A. D. 1217, Witkxns, vol. 1. p.574, 599. * SSLDEMN. in Fletam. 9. 3- 
\ M. Paris ad A. D. 1254. 
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merely on the cuſtoms of the laity. And if it be conſidered, that our 
univerſities began about that period to receive their preſent form of 
ſcholaſtic diſcipline ; that they were then, and continued to be till the 
time of the reformation, entirely under the influence of the popiſh 
clergy ; (fir John Maſon the. firſt proteſtant, being alſo the firſt lay, 
chancellor of Oxford) this will lead us to perceive the reaſon, why 
the ſtudy of the roman laws was in thoſe days of bigotry ® purſued with 
ſuch alacrity in theſe ſeats of learning ; and why the common law was 
entirely deſpiſed, and eſteemed little better than heretical. 


AND, ſince the reformation, many cauſes have conſpired to pre- 
vent it's becoming a part of academical education. As, firſt, long 
uſage and eſtabliſhed cuſtom ; which, as in every thing elſe, ſo eſpe- 
cially in the forms of ſcholaſtic exerciſe, have juſtly great weight and 
authority. Secondly, the real intrinſic merit of the civil law, conſi- 
dered upon the footing of reaſon and not of obligation, which was 
well known to the inſtructors of our youth; and their total i 
of the merit of the common law, though it's equal at leaſt, and per- 
haps an improvement on the other. But the principal reaſon of all, 
that has hindered the introduction of this branch of learning, is, that 
the ſtudy of the common law, being baniſhed from hence in the 
times of popery, has fallen into a quite different chanel, and has hi- 
therto been wholly cultivated in another place. But as this long uſage 


| m There cannot be a ſtronger inſtance of the 
abſurd and ſuperſtitious veneration that was 
paid to theſe laws, than that the moſt learned 
writers of the times thought they could not 
form a perſect character, even of the bleſſed 
virgin, without making her a civilian and a 
canoniſt. Which Albertus Magnus, the re- 
nowned dominican doctor of the thirteenth 
century, thus proves in his Summa de /axdibus 
chriſftiferae virginis ( divinum magis quam bu. 
manum opus) gu. 23. , 5. © Item quod jura 
* civilia, & liges, & decreta ſcivit in ſumms, 
** probatur hoc mod: ſapientia advocati mant- 
* feftatur in tribus; unum, quod obtineat om. 


nia contra judicem juſtum & ſapientem ; [c- 
*© cunde, guad contra adverſarium aſtutum & 
ſagacem; tertiv, guod in cauſa deſperata : 
* {ed baatiſſima virgo, contra judicem ſapientifſi- 
« mum, Dominum; contra adverſarium calli- 
*© diffimum, dyabolum ; in cauſa noſbra deſpera- 
« ta; ſententian eptatam obtinuit.” To which 
an eminent franciſcan, two centurics afterwards, 
Bernardinus de Bufti ( Mariale, part. 4. ſerm.g.) 
very gravely ſubjoins this note. Nec videtur 
* incongraum mulieres babere peritiam juris. 
* Legitur enim de #xore Foannis Andrcar gliſu- 
* toris, pued tantam peritiam in utroque jure 
% habwit, wt publice in ſcholis legere auſa fit.“ 
A and 
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and eſtabliſhed cuſtom, of ignorance in the laws of the land, begin 
now to be thought unreaſonable; and as by this means the merit of 
thoſe laws will probably be more generally known ; we may hope that 
the method of ſtudying them will ſoon revert to it's antient courſe, 
and the foundations at leaſt of that ſcience will be laid in the two uni- 
verſities; without being excluſively confined to the chanel which it 
fell into at the times I have been juſt deſcribing. 


Fo x, being then entirely abandoned by the clergy, a few ſtrag- 
glers excepted, the ſtudy and practice of it devolved of courſe into the 
hands of laymen ; who entertained upon their parts a moſt hearty 
averſion to the civil law", and made no ſcruple to profeſs their con- 
tempt, nay even their igrorance* of it, in the moſt public manner. 
But ſtill, as the ballance of learning was greatly on the fide of the 
clergy, and as the common law was no longer taught, as formerly, in 
any part of the kingdom, it muſt have been ſubjected to many incon- 
veniences, and perhaps would have been gradually loſt and overrun by 
the civil, (a ſuſpicion well juſtified from the frequent tranſcripts of 
Juſtinian to be met with in Bracton and Fleta) had it not been for a 
peculiar incident, which happened at a very critical time, and contri- 
buted greatly to it's ſupport. 


Tux incident I mean was the fixing the court of common pleas; 
the grand tribunal for diſputes of property, to be held in one certain 
{pot ; that the ſcat of ordinary juſtice might be permanent and noto- 


o ForTEsc. de laud. LL. c.23. „ This 
remarkably appeared in the caſe of the abbot 
of Torun, M. 22 E. 4. 14. who had cauſed a 
certain prior to be ſummoned to anſwer at 
Avignon for erecting an oratory contra inbibi- 
tionem novi operis ; by which words Mr Sel- 
den, (in Flet. 8. 5.) very juſtly underſtands to 
be meant the title de novi operis nuntiatione 
both in the civil and canon laws, (Ff. 39. 1. 
C. 8 11. and Decretal. not Extrav. ;. 32.) 


whereby the erection of any new buildings in 


prejudice of more antient ones was prohibited. 
But Skipwith the king's ſerjeant, and afterwards, 
chief baron of the exchequer, declares them to 
be flat nonſenſe ; in ceux parolx, contra inhibi · 
* tionem novi operis, ny 4 pas entendment :"' 
and juſtice Schardelow mends the matter but 
little by informing him, that they ſignify a reſti- 
tution in their la; tor which reaſon he very 
ſagely reſolves to pay no ſort of regard to them. 
Cre n'eſt que un reſtitution en lour ley, pur 
« que a cee navomus regard, &..“ , 
rious 
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rious to all the nation. Formerly that, in conjunction with all the 
other ſuperior courts, was held before the king's capital juſticiary of 
England, in the aula regis, or ſuch of his palaces wherein his royal 
perſon reſided, and removed with his houſhold from one end of the 
kingdom to the other. This was found to occaſion great inconveni- 
ence to the ſuitors; to remedy which it was made an article of the 
great charter of liberties, both that of king John and king Henry the 
third ?, that « common pleas ſhould no longer follow the king's court, 
te but be held in ſome certain place: in conſequence of which they 
have ever ſince been held (a few neceſſary removals in times of the 
plague excepted) in the palace of Weſtminſter only. This brought 
together the profeſſors of the municipal law, who before were diſ- 


perſed about the kingdom, and formed them into an aggregate body ; 
whereby a ſociety was eſtabliſhed of perſons, who (as Spelman * ob- 


ſerves) addicting themſelves wholly to the ſtudy of the laws of the 
land, and no longer conſidering it as a mere ſubordinate ſcience for the 
amuſement of leiſure hours, ſoon raiſed thoſe laws to that pitch of per- 
fection, which they ſuddenly attained under the auſpices of our engliſh 


Juſtinian, king Edward the firſt. 


I's conſequence of this lucky aſſemblage, they naturally fell into a 
kind of collegiate order ; and, being excluded from Oxford and Cam- 
bridge, found it neceſſary to eſtabliſh a new univerſity of their own; 
This they did by purchaſing at various times certain houſes (now 
called the inns of court and of chancery) between the city of Welſt- 
minſter, the place of holding the king's courts, and the city of Lon- 
don; for advantage of ready acceſs to the one, and plenty of proviſions 
in the other. Here exerciſes were performed, lectures read, and de- 
grees were at length conferred in the common law, as at other univer- 
ſities in the canon and civil. The degrees were thoſe of barriſters 
(firſt ſtiled apprentices * from apprendre, to learn) who anſwered 


C. 11. 4 Gloſſar. 334. ! ForTESC. c. 48. * Apprentices ot 
barriſters ſeem to have been firſt appointed by an ordinance of king Edward the firſt in parlia- 
ment, in the 2oth year of his reign. (SrrIu. Glofl. 37. Ducvals's Orig. jurid, 55.) 


to 


22 A DISCOURSE on 


to our bachelors ; as the ſtate and degree of a ſerjeant *, ſervientis al 
legem, did to that of doctor. 


Tu E cro'vn ſeems to have ſoon taken under it's protection this in- 
fant ſeminary of common law; and, the more effectually to foſter and 
cheriſh it, king Henry the third in the nineteenth year of his reign, 
iſſued out an order directed to the mayor and ſheriffs of London, com- 
manding that no regent of any law ſchools thin that city ſhould for 
the future teach law therein. The word, law, or /eges, being a ge- 
neral term, may create ſome doubt at this diſtance of time whether 
the teaching of the civil law, or the common, or both, is hereby re- 
ſtrained. But in either caſe it tends to the ſame end. If the civil law 
only is prohibited, (which is Mr Selden's ” opinion) it is then a reta- 
liation upon the clergy, who had excluded the common law from 
their ſeats of learning. If the municipal law be alſo included in the 
reſtriction, (as fir Edward Coke underſtands it, and which the words 
ſeem to import) then the intention is evidently this; by preventing 
private teachers within the walls of the city, to collect all the common 
lawyers into the one public univerſity, which was newly inſtituted in 
the ſuburbs. 


© The firſt mention I have met with in our 
lawbooks of ſerjeants or countors, is in the ſta- 
tute of Weſtm. 1. 3 Edw.1.c.29.andin Hoxx's 
Mirror, c. 1. f. 10. c. 2. f. 5. c. 3. $.1. in 
the ſame reign. But M. Paris in his life of 
John II, abbot of St. Albans, which he wrote 
in 1255, 39 Hen. 3. ſpeaks of advocates at 
the common law, or countors (guos banci 
narratores oulgariter appellamus) as an order 
of men well known. And we have an example 
of the antiquity of the coif in the ſame author's 
hiſtory of England, A. D. 1259, in the caſe of 
one William de Buſſy; who, being called to 
account for his great knavery and mal- practi- 
ſes, claimed the benefit of his orders, which 


were totally unſuſpefted ; and to that end 
voluit ligamenta coifae ſuac ſolvere, ut palam 
monſtraret ſe tonſuram habere clericalem; ſed 
non eft permiſſus. Satelles vero cum arri- 
pient, non per coiſue ligamina ſed per guttur 
cum apprebendens, traxit ad carcerem. And 
hence Sir H. Spelman conjectures, (Gloſſar. 
335-) that coifs were introduced to hide the 
tonſure of ſuch renegade clerks, as were ſtill 
tempted to remain in the ſecular courts in the 
quality of advocates or judges, notwithſtanding 
their prohibition by canon. 

« Ne aliquis ſcholas regens de legibus in eadem 
civitate de caeters ibidem leges doccat. 

„In Flet. 8. 2. * 2 Inſt. proëm. 


IN 
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In this juridical univerſity (for ſuch it is inſiſted to have been by 
Forteſcue ” and ſir Edward Coke) there are two ſorts of collegiate 
houſes; one called inns of chancery, in which the younger ſtudents of 
the law uſed to be placed, learning and ſtudying, ſays Forteſcue * 
< the originals and as it were the elements of the law ; who, profiting 
< therein, as they grow to ripeneſs ſo are they admitted into the greater 
ce inns of the ſame ſtudy, called the inns of court.” And in theſe inns 
of both kinds, he goes on to tell us, the knights and barons, with 
other grandees and noblemen of the realm, did uſe to place their chil- 
dren, though they did not deſire to have them thoroughly learned in 
the law, or to get their living by it's practice: and that in his time 
there were about two thouſand ſtudents at theſe ſeveral inns, all of 
whom he informs us were filii nobilium, or gentlemen born. 


HENCE it is evident that (though under the influence of the monks 
our univerſities neglected this ſtudy, yet) in the time of Henry the ſixth 
it was thought highly neceſſary and was the univerſal practice, for the 
young nobility and gentry to be inſtructed in the originals and ele- 
ments of the laws. But by degrees this cuſtom has fallen into diſuſe ; 
fo that in the reign of queen Elizabeth fir Edward Coke * does not 
reckon above a thouſand ſtudents, and the number at preſent is very 
conſiderably leſs. Which ſeems principally owing to theſe reaſons : 
firſt, becauſe the inns of chancery being now almoſt totally filled by 
the inferior branch of the profeſſion, they are neither commodious nor 
proper for the reſort of gentlemen of any rank or figure; fo that there 
are now very rarely any young ſtudents entred at the inns of chance- 
ry: ſecondly, becauſe in the inns of court all forts of regimen and 
academical ſuperintendance, either with regard to morals or ſtudies, 
are found impracticable and therefore entirely neglected : laſtly, be- 
cauſe perſons of birth and fortune, after having finiſhed their uſual 
courſes at the univerſities, have ſeldom leiſure or reſolution ſufficient 


7 C.49. » 3 Rep. pref. + ibid, — * ibid, 
to 
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to enter upon a new ſcheme of ſtudy at a new place of inſtruction. 
Wherefore few gentlemen now reſort to the inns of court, but ſuch 
for whom the knowlege of practice is abſolutely neceſſary ; ſuch, 1 
mean, as are intended for the profeſſion : the reſt of our gentry, 
( not to ſay our nobility alſo) having uſually retired to their eſtates, or 
viſited foreign kingdoms, or entered upon public life, without any in- 
ſtruction in the laws of the land; and indeed with hardly any oppor- 
tunity of gaining inſtruction, unleſs it can be afforded them in theſe 
ſeats of learning. . 


AN p that theſe are the proper places, for affording aſſiſtances of 
this kind to gentlemen of all ſtations and degrees, cannot (I think) 
with any colour of reaſon be denied. For not one of the objections, 
which are made to the inns of court and chancery, and which I have 
juſt enumerated, will hold with regard to the univerſities. Gentlemen 
may here aſſociate with gentlemen of their own rank and degree. Nor 
are their conduct and ſtudies left entirely to their own diſcretion ; but 
regulated by a diſcipline ſo wiſe and exact, yet ſo liberal, ſo ſenſible 
and manly, that their conformity to it's rules (which does at preſent 
ſo much honour to our youth) is not more the effect of conſtraint, 
than of their own inclinations and choice, Neither need they appre- 
hend too long an avocation hereby from their private concerns and 
amuſements, or (what is a more noble object) the ſervice of their 
friends and their country. This ſtudy will go hand in hand with their 
other purſuits: it will obſtruct none of them; it will ornament 


and aſſiſt them all. 


Bu r if, upon the whole, there are any, ſtill wedded to monaſtic 
prejudice, that can entertain a doubt how far this ſtudy is properly 
and regularly academical, ſuch perſons I am afraid either have not con- 
ſidered the conſtitution and deſign of an univerſity, or elſe think very 
meanly of it. It muſt be a deplorable narrowneſs of mind, that would 


2 theſe ſeats of inſtruction to the limited views of one or two 
learned 
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learned profeſſions. To the praiſe of this age be it ſpoken, a more 
open and generous way of thinking begins now univerſally to prevail. 
The attainment of liberal and genteel accompliſhments, though not of 
the intellectual ſort, has been thought by our wiſeſt and moſt affectio- 


nate patrons *, and very lately by the whole univerſity *, no ſmall im- 


provement of our antient plan of education; and therefore I may ſafe- 


ly affirm that nothing (how unuſual ſoever) is, under due regulations, 

- improper to be faugbt in this place, which is proper for a gentleman 
to /earn. But that a ſcience, which diſtinguiſhes the criterions of right 
and wrong ; which teaches to eſtabliſh the one, and prevent, puniſh, 
or redreſs the other ; which employs in it's theory the nobleſt faculties 
of the ſoul, and exerts in it's practice the cardinal virtues of the heart; 
a ſcience, which is univerſal in it's uſe and extent, accommodated to 
each individual, yet comprehending the whole community; that a 
ſcience like this ſhould have ever been deemed unneceſſary to be ſtu- 
died in an univerſity, is matter of aſtoniſhment and concern. Surely, 
if it were not before an object of academical knowlege, it was high 
time to make it one; and to thoſe who can doubt the propriety of it's 
reception among us (if any ſuch there be) we may return an anſwer 
in their own way; that ethics are confeſſedly a branch of academical 
learning, and Ariſtotle h1melf bas ſaid, ſpeaking of the laws of his own 
country, that juriſprudence or the knowlege of thoſe laws is the w_ 
cipal and moſt © perfect branch of . 


FROM a thorough conviction of this truth, our munificent bene- 
factor Mr ViNER, having employed above half a century in amaſſing 
materials for new modelling and rendering more commodious the rude 


© Lord Chancellor CLaxtnDon, in his dia- By accepting in full convocation the re- 
logue of education, among his tracts, p. 325. mainder of lord Clarendon's hiſtory from his 
appears to have been very ſolicitous, that it might noble deſcendants, on conditio to apply the 
be made ** a part of the ornament of our learned profits ariſing from it's publication to the eſta- 
* academies to teach the qualities of riding, bliſhment of a manage in the univerſity. 
dancing, and fencing, at thoſe hours when © THAG# h wgeTy, n N WgTAS 
more ſerious exerciſes ſhould be intermiited. guns n. Ethic, ad Nicomach. I. 5. c. 3. 
vir D ſtudy 
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ſtudy of the laws of the land, conſigned both the plan and execution 
of theſe his public ſpirited deſigns to the wiſdom of his parent univer- 
ſity. Reſolving to dedicate his learned labours, to the benefit of poſ- 
te terity and the perpetual ſervice of his country, he was ſenſible he 
could not perform his reſolutions in a better and more effectual man- 
ner, than by extending to the youth of this place thoſe aſſiſtances, of 
which he ſo well remembered and ſo heartily regretted the want. 
And the ſenſe, which the univerſity has entertained of this ample and 
moſt uſeful benefaction, muſt appear beyond a doubt from their gra- 
titude in receiving it with all poſſible marks of eſteem * ; from their 
alacrity and unexampled diſpatch in carrying it into execution *; and, 
above all, from the laws and conſtitutions by which they have effec- 
tually guarded it from the negle& and abuſe to which ſuch inſtitu- 
tions are liable. We have ſeen an univerſal emulation, who beſt 
ſhould underſtand, or moſt faithfully purſue, the deſigns of our gene- 
rous patron: and with pleaſure we recollect, that thoſe who are moſt 
diſtinguiſhed by their quality, their fortune, their ſtation, their learn- 
ing, or their experience, have appeared the moſt zealous to promote 
the ſucceſs of Mr Vine R's eſtabliſhment. 


Tur advantages that might reſult to the ſcience of the law itſelf, 
when a little more attended to in theſe ſeats of knowlege, perhaps 
would be very conſiderable. The leiſure and abilities of the learned 
in theſe retirements might either ſuggeſt expedients *, or execute thoſe 


' Sce the preface to the eighteenth volume to whom that care was conſigned by the uni- 
of his abridgment. verſity. Another half year was employed in 
© Mr Vinzs is enrolled among the public conſidering and ſettling a plan of the propoſed 
beneſactors of the univerſity by decree of con · inſtitution, and in framing the ſtatutes there- 
vocation. 8 upon, which were finally confirmed by con- 
b Mr Vinzs died June 5, 1756. His ef- vocation on the zd of July, 1758. 
fefts were collected and ſettled, near a volume i Sec an account of this new inſtitution in 
of his work printed, almoſt the whole diſpoſed the poſtſcript. 
of, and the accounts made up, in a year and a * See lord Bacon's propoſals and offer of 
half ffom his deceaſe, by the very diligent and a digeſt. 
worthy adminiſtrators with the will annexed, 


dictated 
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dictated by wiſer heads, for improving it's method, retrenching it's ſu- 
perfluities, and reconciling the little contrarieties, which the practice 
of many centuries will neceffarily create in any human ſyſtem : a taſk, 
which thoſe who are deeply employed in buſineſs, and the more active 
ſcenes of profeſſion, can hardly condeſcend to engage in. And as to the 
intereſt, or (which is the ſame) the reputation of the univerſities them- 
ſelves, I may venture to pronounce that if ever this ſtudy ſhould arrive 
to any tolerable perfection either here or at Cambridge, the nobility 
and gentry of this kingdom would not ſhorten their refidence upon 
this account, nor perhaps entertain a worſe opinion of the benefits of 
academical education. Neither ſhould it be conſidered as a matter of 
light importance, that while we thus extend the pomoeria of univerſity 
learning, and adopt a new tribe of citizens within theſe philoſophical 
walls, we intereſt a very numerous and very powerful profeſſion in the 
preſervation of our rights and revenues. 


For I think it is paſt diſpute that thoſe gentlemen, who reſort to 
the inns of court with a view to purſue the profeſſion, will find it ex- 
pedient (whenever it is practicable) to lay the previous foundations of 
this, as well as every other ſcience, in one of our learned univerſities. 
We may appeal to the experience of every ſenſible lawyer, whether 
any thing can be more hazardous or diſcouraging than the uſual en- 
trance on the ſtudy of the law. A raw and unexperienced youth, in 
the moſt dangerous ſeaſon of life, is tranſplanted on a ſudden into the 
midſt of allurements to pleaſure, without any reſtraint or check but 
what his own prudence can ſuggeſts, with no public direction in what 
courſe to purſue his enquiries ; no private affiſtance to remove the diſ- 
treſſes and difficulties, which will always embaraſs a beginner. In this 
ſituation he is expected to ſequeſter himſelf from the world, and by a 
tedious lonely proceſs to extract the theory of law from a maſs of un- 
digeſted learning; or elſe by an aſſiduous attendance on the courts to 
pick up theory and practice together, ſufficient to qualify him for the 
ordinary run of bufineſs. How little therefore is it to be wondered at, 
D 2 that 


\ 
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that we hear of ſo frequent miſcarriages; that ſo many gentlemen of 
bright imaginations grow weary of ſo unpromiſing a ſearch ', and ad- 
dict themſelves wholly to amuſements, or other leſs innocent purſuits ; 
and that ſo many perſons of moderate capacity confuſe themſelves at 
firſt ſetting out, and continue ever dark and puzzled during the re- 
mainder of their lives ! | 


TAE evident want of ſome aſſiſtance in the rudiments of legal 
knowlege, has given birth to a practice, which, if ever it had grown 
to be general, muſt have proved of extremely pernicious conſequence : 
I mean the cuſtom, by ſome ſo very warmly recommended, to drop 
all liberal education, as of no uſe to lawyers; and to place them, in 
it's ſtead, at the deſk of ſome ſkilful attorney; in order to initiate them 
early in all the depths of practice, and render them more dextrous in 
the mechanical part of buſineſs. A few inſtances of particular perſons, 
(men of excellent learning, and unblemiſhed integrity) who, in ſpight 
of this method of education, have ſhone in the foremoſt ranks of the 
bar, have afforded ſome kind of ſanction to this illiberal path to the 
profeſſion, and biaſſed many parents, of ſhortſighted judgment, in it's 
favour : not conſidering, that there are ſome geniuſes, formed to over- 
come all diſadvantages, and that from ſuch particular inſtances no ge- 
neral rules can be formed; nor obſerving, that thoſe very perſons have 
frequently recommended by the moſt forcible of all examples, the diſ- 
poſal of their own offspring, a very different foundation of legal ſtu- 
dies, a regular academical education, Perhaps too, in return, I could 
now direct their eyes to our principal ſeats of juſtice, and ſuggeſt a 
few hints, in favour of univerſity learning : but in theſe all who 
hear me, I know, have already prevented me. 


| Sir Henry SPELMAN, in the preface to periſſemgue Anguam peregrinam, dialectum bar- 
his gloſſary, gives us a very lively picture of /aram, methodum inconcinnam, molem non 
his own diſtreſs upon this occaſion, ** Enit * ingentem ſolum ſed perpetuis bumeris ſuſtinen- 
* me mater Londinum, juris nofiri capeſſendi ** dam, excidit mibi (fateor ) animus, Oc.“ 
* eratia; cujui cum veſtitulum ſalutaſſem, re. | 
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Mak IN therefore due allowance for one or two ſhining exceptions, 
experience may teach us to foretell that a lawyer thus educated to the 
bar, in ſubſervience to attorneys and ſolicitors ®, will find he has be- 
gun at the wrong end. If practice be the whole he is taught, practice 
muſt alſo be the whole he will ever know: if he be uninſtructed in 
the elements and firſt principles upon which the rule of practice is 
founded, the leaſt variation from eſtabliſhed precedents will totally 
diſtract and bewilder him: ita lex ſcripta eff is the utmoſt his know- 
lege will arrive at; he muſt never aſpire to form, and ſeldom expect 
to comprehend, any arguments drawn a priori, from the ſpirit of the 
laws and the natural foundations of juſtice, 


Non is this all; for (as few perſons of birth, or fortune, or even of 
ſcholaſtic education, will ſubmit to the drudgery of ſervitude and 
the manual labour of copying the traſh of an office) ſhould this infa- 
tuation prevail to any conſiderable degree, we muſt rarely expect to ſee 
a gentleman of diſtinction or learning at the bar. And what the con- 
ſequence may be, to have the interpretation and enforcement of the 
laws (which include the entire diſpoſal of our properties, liberties, and 
lives) fall wholly into the hands of obſcure or illiterate men, is matter 
of very public concern. u-J 


THe inconveniences here pointed out can never be effectually pre- 
vented, but by making academical education a previous ſtep to the 
profeſſion of the common law, and at the ſame time making the ru- 
diments of the law a part of academical education. For ſciences are 
of a ſociable diſpoſition, and flouriſh beft in the neighbourhood of each 
other: nor is there any branch of learning, but may be helped and 
improved by aſſiſtances drawn from other arts. If therefore the ſtu- 
dent in our laws hath formed both his ſentiments and ſtyle, by peru- 
ſal and imitation of the pureſt claſſical writers, among whom the hiſ- 


= Sec biſhop Kexxer's life of Somner. p. 67. Ff. 40. 9. 12. i 
tor ians 


30 A DISCOURSE on 


torians and orators will beſt deſerve his regard ; if he can reaſon with 
preciſion, and ſeparate argument from fallacy, by the clear ſimple 
rules of pure unſophiſticated logic; if he can fix his attention, and 
ſteadily purſue truth through any the moſt intricate deduction, by the 
uſe of mathematical demonſtrations; if he has enlarged his concep- 
tions of nature and art, by a view of the ſeveral branches of genuine, 
experimental, philoſophy ; if he has impreſſed on his mind the ſound 
maxims of the law of nature, the beſt and moſt authentic foundation 
of human laws; if, laſtly, he has contemplated thoſe maxims reduced to 
a practical ſyſtem in the laws of imperial Rome; if he has done this 
or any part of it, (though all may be eaſily done under as able in- 
ſtructors 45 ever graced any ſeats of learning) a ſtudent thus qualified 
may enter upon the ſtudy of the laws with incredible advantage and 
reputation. And if, at the concluſion, or during the acquiſition of 
theſe accompliſhments, he will afford himſelf here a year or two's 
farther leiſure, to lay the foundation of his future labours in a ſolid ſci- 
entifical method, without thirſting too early to attend that practice which 
it is impoſſible he ſhould rightly comprehend, he will afterwards pro- 
ceed with the greateſt eaſe, and will unfold the moſt intricate points 
with an intuitive rapidity and clearneſs. 


I sHALL not inſiſt upon ſuch motives as might be drawn from prin- 
ciples of oeconomy, and are applicable to particulars only: I reaſon 
upon more general topics. And therefore to the qualities of the head, 
which I have juſt enumerated, I cannot but add thoſe of the heart; 
affectionate loyalty to the king, a zeal for liberty and the conſtitution, 
a ſenſe of real honour, and well grounded principles of religion ; as 
neceſſary to form a truly valuable engliſh lawyer, a Hyde, a Hale, or 
a Talbot. And, whatever the ignorance of ſome, or unkindneſs of others, 
may have heretofore untruly ſuggeſted, experience will warrant us to 
affirm, that theſe endowments of loyalty and public ſpirit, of honour = 
and religion, are no where to be found in more high perfection than 
in the two univerſities of this kingdom, 

BxrorE 
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Beyors I conclude, it may perhaps be expected that I lay before 
you a ſhort and general account, of the method I propoſe to follow in 
endeavouring to execute the truſt you have been pleaſed to repoſe in 
my hands. And in theſe ſolemn lectures, which are ordained to be 
read at the entrance of every term, (more perhaps to do public honour 
to this laudable inſtitution, than for the private inſtruftion of indivi- 
duals *) I preſume it will beſt anſwer the intent of our benefaQor and 
the expectation of this learned body, if I attempt to illuſtrate at times 
ſuch detached titles of the law, as are the moſt eaſy to be underſtood, 
and moſt capable of hiſtorical or critical ornament. But in reading the 
complete courſe, which is annually conſigned to my care, a more re- 
gular method will be neceſſary ; and, till a better is propoſed, I ſhall 
take the liberty to follow the ſame that I have already ſubmitted to the 
public. To fill up and finiſh that outline with propriety and correct- 
neſs, and to render the whole intelligible to the uninformed minds of 
beginners, (whom we are too apt to ſuppoſe acquainted with terms and 
ideas, which they never had opportunity to learn) this muſt be my 
ardent endeavour, tho' by no means my promiſe to accompliſh. You 
will permit me however very briefly to deſcribe, rather what I con- 
ceive an academical expounder of the laws ſhould do, than,what I haye 
ever known to be done. 


Hex ſhould conſider his courſe as a general map of the law, mark- 
ing out the ſhape of the country, it's connexions and boundaries, it's 
greater diviſions and principal cities: it is not his buſineſs to deſcribe 
minutely the ſubordinate limits, or to fix the longitude and latitude of 
every inconſiderable hamlet. His attention ſhould be engaged, like 
that of the readers in Forteſcue's inns of chancery, in tracing out 
« the originals and as it were the elements of the law.” For if, as 


* See Dr LowTn's Oratio Crewiana, p. 365. 
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Juſtinian* has obſerved, the tender underſtanding of the ſtudent be 
loaded at the firſt with a multitude and variety uf matter, it will either 
occaſion him to deſert his ſtudies, or will carry him heavily through 
them, with much labour, delay, and deſpondence. Theſe originals ſhould 
be traced to their fountains, as well as our diſtance will permit; to the 
cuſtoms of the Britons and Germans, as recorded by Caeſar and Tacitus; 
to the codes of the northern nations on the continent, and more eſpecially 
to thoſe. of our own ſaxon princes; to the rules of the roman law, ei- 
ther left here in the days of Papinian, or imported by Vacarius and 
his followers; but, above all, to that inexhauſtible reſervoir of legal 
antiquities and learning, the feodal law, or, as Spelman * has entitled 
it, the law of nations in our weſtern orb. ThE primary rules. and 
fundamental principles ſhould be weighed and compared with the pre- 
cepts of the law of nature, and the practice of other countries; ſhould 
be explained by reaſons, illuſtrated by examples, and confirmed by 
undoubted authorities; their hiſtory ſhould be deduced, their changes 
and revolutions obſerved, and it ſhould be ſhewn how far they are con- 
nected with, or have at any time been affected by, the civil tranſactions 
80 the e 


A PLAN of this nature, if executed with care and ability, cannot 
fail of adminiſtring a moſt uſeful and rational entertainment to ſtu- 
dents of all ranks and profeſſions; and yet it muſt be confeſſed that 
the ſtudy of the laws is not merely a matter of amuſement : for as a 
very judicious writer has obſerved upon a ſimilar occaſion, the 
learner © will be conſiderably diſappointed if he looks for entertain- 
* ment en the <xpence of attention.” An attention, however, not 


Ti Incipicntibis noir expenere jura populi ro- gue juvenes avertit ) ſerius ad id perducemur, ad 

Mani, ita videntur tradi -pofſe commdifſime, f qued leviore via dudlus, fine magne labore & ſine 

primo levi ac fimplici via fingula tradantar : ulla diffidentia materins ee . Inſt. 
ioqui, fi flatim ab initio rudem adbuc E 6 J. 1. 2 ½ 5; ̃ 

l. animum ſftudiefi multitudine ac varietats 4 Of Parliaments, 57. 

rerum oneraverimus, duorum alterum, aut de- Dr Tarros's preface to Elem. of civil 

ſerterecf fludiorum efficiemns, aut tum magrie J. law. eas hl 

bore, ſacpe etiam cum diffidentia ( guas plerum- 
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greater than is uſually beſtowed in maſtering the rudiments of other 
ſciences, or ſometimes in purſuing a favorite recreation or exerciſe. 
And this attention is not equally neceſſary to be exerted by every ſtu- 
dent ,upon every occaſion, Some branches of the law, as the formal 
proceſs of civil ſuits, and the ſubtile diſtinctions incident to landed pro- 
perty, which are the moſt difficult to be thoroughly underſtood, are the 
leaſt worth the pains of underſtanding, except to ſuch gentlemen as in- 
tend to purſue the profeſſion. To others I may venture to apply, with 
a ſlight alteration, the words of fir John Forteſcue *, when firſt his royal 
pupil determines to engage in this ſtudy. * It will not be neceſſary for 
ea gentleman, as ſuch, to examine with a cloſe application the critical 
© niceties of the law. It will fully be ſufficient and he may well enough 
« be denominated a lawyer, if under the inſtruction of a maſter he 
ce traces up the principles and grounds of the law, even to their original 
ce elements. Therefore in a very ſhort period, and with very little labour, 
te he may be ſufficiently informed in the laws of his country, if he 
« will but apply his mind in good earneſt to receive and apprehend 
e them. For, though ſuch knowlege as is neceſſary for a judge is hard- 
* ly to be acquired by the lucubrations of twenty years, yet with a 
te genius of tolerable perſpicacity, that knowlege which is fit for a per- 
* fon of birth or condition may be learned | in a ſingle year, without 
te neglecting his other improvements.” 


To the few therefore (the very few, I am perſuaded,) that entertain 
ſuch unworthy notions of an univerſity, as to ſuppoſe it intended for 


* Tibi, princeps, necqſi non erit nyſteria le- 
gis Angliae longo diſciplinatu rimare. Sufficiet 
tibi, — et ſatis denominari legiſta mereberis, ſi 
legum principia & cauſas, ujque ad elementa, 
diſcipuli mort indagaveris. — Quart tu, princeps 
fereniſfime, parvo tempore, parva induſlria, ſuf- 
ficienter eris in legibus regni Angliae eruditus, 
dummodo ad jus apprebenfionem tu conferas ani- 
Noſco namque ingenii tui per- 
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ſpicacitatem, guo audacter prenuntis guod in le- 
gibus illis (licet earum peritia, gralis judicitus 
neceſſaria oft, vix viginti annerum lucubrationi- 
bus atgquiratur) tu dectrinam principi congruam 
in anno uno ſufficienter nanciſceris; nec interim 
militarem dijciplinam, 4 quam tam ardentey 
anbelas,. negliges; ſed ta, recreationis hace, 
etiam anno ills tu ad libitum perſracris. c. 8. 


E mere 
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mere diſſipation of thought; to ſuch as mean only to while away 
the aukward interval from childhood to twenty one, between the 
reſtraints of the ſchool and the licentiouſneſs of politer life, in a 
calm middle ſtate of mental and of moral inactivity; to theſe 
Mr Vixe R gives no invitation to an entertainment which they 
never can reliſh. But to the long and illuſtrious train of noble 
and ingenuous youth, who are not more diſtinguiſhed among us by 
their birth and poſſeſſions, than by the regularity of their conduct 
and their thirſt after uſeful knowlege, to theſe our benefactor has con- 
ſecrated the fruits of a long and laborious life, worn out in the duties 
of his calling; and will joyfully reflect (if ſuch reflexions can be now 
the employment of his thoughts) that he could not more effectually 
have benefited poſterity, or contributed to the ſervice of the public, 
than by founding an inſtitution which may inſtruct the riſing genera- 
tion in the wiſdom of our civil polity, and inform them with a deſire 
to be ſtill better acquainted with the laws and conſtitution of their 
country, 


THE EN D. 


Fo” ”C WROTE T: 


N order that the extent of Mr VixtR's benefaction to the univer- 


ſity of Oxford, and the encouragements now given (in conſequence 


thereof) to the ſtudy of the law in that place, may be more univer- 
fally underſtood, it is thought proper to ſubjoin to this diſcourſe a ſhort 
account of his will and effects, and of the eſtabliſhment which has 
lately been formed by the univerſity, 


CHARLEs VINER Eſq; by his laſt will and teſtament, bearing date 
29 December 1755, deviſed (inter alia to the chancellor, matters, 
and ſcholars of the univerſity of Oxford, whom he alſo appointed his 
executors, all the printed copies of his ABRIDGMENT and the reſidue 
of his real and perſonal eſtate not otherwiſe diſpoſed of by his will, 
* to be applied, by and with the approbation of a majority of the mem- 
« bers there in convocation to be aſſembled for that purpoſe, (on public 
* notice given) for the nominating, appointing and eſtabliſhing a pro- 
ce feſſorſhip of the common law in the ſaid univerſity ; and to put it 
« upon a proper foot, that young gentlemen who ſhall be ſtudents 
« there, and ſhall intend to apply themſelves to the ſtudy of the com- 
* mon laws of England, may be inſtructed and enabled to purſue 
«their ſtudies to their beſt advantage afterwards when they ſhall at- 
* tend the courts at Weſtminſter; and not to trifle away their time 
«there in hearing what they underſtand nothing of, and thereupon 
e perhaps divert their thoughts from the law to their pleaſures : that 
«a certain, annual, handſome allowance be fixed upon to be made to 
te ſuch profeſſor and his ſucceflors, to be choſen from time to time by 
«the ſaid —— in convocation aſſembled ;” and then directed that 
E 2 a com- 
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a competent fund be raiſed from the ſurplus to continue his aBR1DG- 
MENT at proper intervals. He alſo willed and deſired, that ſuch pro- 
ce feſſor ſo to be elected ſhould be at leaſt a maſter of arts or bache- 
< lor of the civil law in the ſaid univerſity; and likewiſe a barriſter at 
* the common law; and ſhould read a ſolemn lecture and lectures 
hen and ſo often as ſuch convocation ſhould think proper and di- 
* rect, ſo as ſuch time of reading ſhall not interfere or be within the 
© time of the law terms.” And his will farther was, that after an 
« ample proviſion, according to the judgment and approbation of the 
e ſaid convocation, ſhall be made and ſecured for ſuch profeſſor as a- 
« foreſaid, the remaining part of the monies to ariſe from the ſale of 
the reſidue of his ſaid abridgment, &c, ſhall be diſpoſed of, by and 
« with the direction and approbation of ſuch convocation aſſembled or 
to be aſſembled as aforeſaid, for the conſtituting, eſtabliſhing, and en- 
e dowing one or more fellowſhip or fellowſhips, and ſcholarſhip or ſcho- 
e larſhips, in any college or hall in the ſaid univerſity as to ſuch con- 
* vocation ſhall be thought moſt proper for ſtudents of the common 
law ſuch fellow or fellows to be maſter or maſters of arts, or bachelor 
« or bachelors of civil law, and ſuch ſcholar or ſcholars to be of two 
« years ſtanding at leaſt at the time of election, and that one at leaſt of 
« ſuch fellows ſhould be propoſed as a tutor to ſuch ſtudents in the ſaid 
e univerſity as ſhall be intended for ſuch ſtudy ; and that as often as a 
fellow or fellows die, or ſuch fellowſhip or fellowſhips ſhall otherwiſe 
* become vacant, the ſaid ſcholar or ſcholars may from time to time 
* ſucceed to ſuch fellowſhip or fellowſhips, if approved of by the ſaid 
* convocation ; otherwiſe ſome other to be choſen or nominated by 
* them, whom they ſhall think more proper. And in caſe ſuch pro- 
« feſforſhip as is before mentioned ſhall at any time or times become 
« vacant, his will was that ſuch convocation ſhall from time to time 
* nominate and appoint a proper fucceſſor or ſucceſſors ; but in ſuch 
«* caſe he would recommend it to them to appoint ſuch fellow, or one 
« of ſuch fellows as aforeſaid, in caſe he or either of them ſhall be 
« really deferving to ſucceed to ſuch vacancy,” 


Mx 
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Mx Vinzx's eſtate and effects were found to conſiſt, on the 27th 
of January 1758, of upwards of 8000 J. in money; of a freehold 
eſtate of J. per annum in poſſeſſion; of a certain reverſion (after 
one very ancient life) of a copyhold eſtate of 30 J. per annum; of a 
reverſion (depending on a contingency) of another freehold eſtate of 
511. per annum; and of a number of books, then unſold, which on 
a moderate calculation may produce about 3000 J. but, if all fold at 
their preſent prices, will amount to 500 J. more. 


IN the execution of this truſt the univerſity has ordained and de- 


creed in ſubſtance as follows ; 


1. THAT the accounts of this benefaction be ſeparately kept, and 
annually audited by the delegates of accounts and profeſſor, and after- 
wards reported to convocation. 


2. That a profeſſorſhip of the laws of England be immediately eſ- 
tabliſhed, with a ſalary of 200 J. per annum; the profeſſor to be elect- 
ed by convocation, and to be at the time of his election at leaſt a 
maſter of arts or bachelor of civil law in the univerſity of Oxford, of 
ten years ſtanding from his ihatricylation and alſo a barriſter at law of 
four years ſtanding at the bar. \ | 


3. THar ſuch profeſſor (by himſelf, or by deputy to be previouſly 
approved by convocation) ſhall read one ſolemn public lecture on the laws 
of England and in the engliſh language, in every academical term, at 
certain ſtated times previous to the commencement of the common law 
term; or forfeit 20/. for every omiſſion to Mr VIxxR's general fund; and 
alſo (by himſelf, or by deputy to be approved, if occaſional, by the vice- 


* Tris recommended to the profeſſor by the copyhold eſtate abovementioned will alſo fall 


houſe of convocation to pay Mr Vinesr's wi- in, towards completing the farther purpoſes of 
dow an annuity of 50/. per annum during her this benefaction. | 


natural life; at the expiration of which the 
| chancellor 
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chancellor and proctors; or, if permanent, both the cauſe and the deputy 
to be annually approved by convocation) ſhall yearly read one com- 
plete courſe of lectures on the laws of England and in the engliſſi lan- 
guage; conſiſting of ſixty lectures at the leaſt, to be read during the 
univerſity term time, with ſuch proper intervals that not more than 
four lectures may fall within any ſingle week. That the profeſſor ſhall 
give a month's notice of the time when the courſe is to begin, and 
thall read gratis to the ſcholars of Mr V 1nt R's foundation, but may 
demand of other auditors ſuch gratuity as ſhall be ſettled from time to 
time by decree of convocation : (which gratuity is at preſent ſettled to 
be four guincas for the firſt courſe, and two for the ſecond ; but no- 
thing for any future attendance) and that for every of the ſaid ſixty 
lectures omitted, the profeſſor, on complaint made to the vice-chan- 
cellor within the year, ſhall forfeit 40s. to Mr VixeR's general fund; 
the proof of having performed his duty to lie upon the ſaid profeſſor. 


4. Tur every profeſſor ſhall continue in his office during life, un- 
leſs in caſe of ſuch miſbchaviour as ſhall amount to bannition by the 
univerſity ſtatutes ; or unleſs he deſerts the profeſſion of the law by 
betaking himſelf to another profeſſion; or unleſs, after one admonition 
by the vice-chancellor and proctors for notorious neglect, he is guilty 
of another flagrant omiſſion ; in any of which caſes he ſhall be depri- 
ved by the vice-chancellor, with conſent of the houſe of convocation, 


5. THAT out of the reſidue of the ſaid effects ſuch a number of 
fellowſhips with a ſtipend of 50 J. per annum and ſcholarſhips with a 
ſtipend of 30 J. be eſtabliſhed, as the convocation ſhall from time to 
time ordain, according to the ſtate of Mr VixeR's revenues: and that 
at preſent two ſcholarſhips be eſtabliſhed, and one fellowſhip next af- 
terwards, as ſoon as the revenues will permit. 


6. Tuar every fellow be elected by convocation, and at the time of 
election be unmarried, and at leaſt a maſter of arts or bachelor of civil 


law, and a member of ſome college or hall in the univerſity of Oxford; 
the 
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the ſcholars of this foundation or ſuch as have been ſcholars (if 
qualified and approved of by convocation) to have the preference: 
that, if not a barriſter when choſen, he ſhall. be called to the bar 
within one year after his election, but ſhall reſide in the univerſity two 
months in every year, or in caſe of non-reſidence ſhall forfeit the ſti- 
pend of that year to Mr VIxER's general fund. 


7. Tnar every ſcholar be elected by convocation, and at the time 
of election be unmarried, and a member of ſome college or hall in the 
univerſity of Oxford, and ſhall have been matriculated twenty four 
calendar months at the leaſt: that he proceed to the degree of ba- 
chelor of civil law with all convenient ſpeed ; (either proceeding in 
arts or otherwiſe) and previous to his taking the ſame, between the 
ſecond and eighth year from his matriculation, ſhall be bound to at- 
tend two courſes of the profeſſor's lectures, to be certified under his 
hand ; and within one year after taking the ſame ſhall be called to the 
bar: that he ſhall annually reſide fix months till he is of four years 
ſtanding, and four months from that time till he is maſter of arts or 
bachelor of civil law; after which he ſhall be bound to reſide two 
months in every year; or, in caſe of non- reſidence, ſhall forfeit the ſti- 
pend of that year to Mr VinzR's general fund. 


8. THAT the ſcholarſhips ſhall become void in caſe of non-atten- 
dance on the profeſſor, or not taking the degree of bachelor of civil 
law, being duly admoniſhed ſo to do by the vice-chancellor and proc- 
tors. And both fellowſhips and ſcholarthips ſhall expire at the end of 
ten years after each reſpective election; and ſhall become void in cafe 
of groſs miſbchaviour, non- reſidence for two years together, marriage, 
not being called to the bar within the time before limited, (being duly 


admoniſhed ſo to be by the vice-chancellor and proctors) or deſerting 


the profeſſion of the law by following any other profeſſion. In any 
of which caſes the vice-chancellor, with conſent of convocation, ſhall 
declare the place actually void. | 

. 


9. Tuar 
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9. Trar in: gaſe 0 vacancy of the profeſſorſhip, fellowſhips 
or ſcholarſhi the profits of current year be ratably divided be- 
tween the previeceſſor or his repreſentatives, and the ſucceſſor; and that 
a new eleckion be had within one Month afterwards, unleſs by that 
means the me of election ſhall fall within any vacation, in which 
caſe it ſhall Be deferred to the flit week in the next full term. And 
that before any convocation ſhall be held for ſuch election, or for any 
other matter relating to Mr VIxER's benefaction, ten days publick no- 
tice be given to each college and hall of the convocation itſelf and ay 
cauſe of * it. 1 


